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made shall be reported to NRCS for a
determination of whether the effect
continues to be minimal. The loss of a
minimal effect determination will
cause a person who produces an agri-
cultural commodity on the converted
wetland after such change in status to
be ineligible, under §12.4, for certain
program benefits. In situations where
the wetland functions and values are
replaced by the restoration, enhance-
ment or creation of a wetland in ac-
cordance with a mitigation plan ap-
proved by NRCS, the exemption pro-
vided by the determination will be ef-
fective after NRCS determines that all
practices in a mitigation plan are
being implemented.

(e) Categorical Minimal Effect Exemp-
tions. (1) The state conservationist, in
consultation with the state technical
committee established under 16 U.S.C.
3861, shall identify any categories of
conversion activities and conditions
which are routinely determined by
NRCS to have minimal effect on wet-
land functions and values, as described
in paragraph (d) of this section, and
recommend to the Chief, NRCS, or a
designee, inclusion on a list of categor-
ical minimal effect exemptions.

(2) The Chief, or designee, shall
evaluate the conversion practices rec-
ommended by the state conservation-
ists in the region to ensure consistency
across State and regional lines, and to
determine whether any categories of
conversion activities identified pursu-
ant to paragraph (e)(1) of this section,
if such activities were exempt from the
ineligibility provisions of §12.4, would
only have a minimal effect on wetland
functions and values in a wetland sys-
tem within the region.

(3) Any categories of conversion ac-
tivities which meet the -criteria of
paragraph (e)(2) of this section will be
published in the FEDERAL REGISTER for
inclusion in this part and shall be ex-
empt under §12.5(b)(1)(v) of this part.

(4) The NRCS local field office shall
maintain a list of any activities and
conditions which are determined by the
Chief, or designee, exempt pursuant to
this section and will provide the list to
a person upon request.

[61 FR 47025, Sept. 6, 1996, as amended at 69
FR 18803, Apr. 9, 2004]
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§12.32 Converted wetland identifica-
tion criteria.

(a) Converted wetland shall be identi-
fied by determining whether the wet-
land was altered so as to meet the defi-
nition of converted wetland. In making
this determination, the following fac-
tors are to be considered:

(1) Where hydric soils have been used
for production of an agricultural com-
modity and the effect of the drainage
or other altering activity is not clearly
discernible, NRCS will compare the
site with other sites containing the
same hydric soils in a natural condi-
tion to determine if the hydric soils
can or cannot be used to produce an ag-
ricultural commodity under natural
conditions. If the soil on the compari-
son site could not produce an agricul-
tural commodity under natural condi-
tions, the subject wetland will be con-
sidered to be converted wetland.

(2) Where woody hydrophytic vegeta-
tion has been removed from hydric
soils for the purpose of or permitting
the production of an agricultural com-
modity, the area will be considered to
be converted wetland.

(b) A wetland shall not be considered
to be converted if:

(1) Production of an agricultural
commodity on such land is possible as
a result of a natural condition, such as
drought, and it is determined that the
actions of the person producing such
agricultural commodity does not per-
manently alter or destroy natural wet-
land characteristics. Destruction of
herbaceous hydrophytic vegetation
(i.e., plants other than woody shrubs or
trees) as a result of the production of
an agricultural commodity shall not be
considered as altering or destroying
natural wetland characteristic if such
vegetation could return following ces-
sation of the natural condition which
made production of the agricultural
commodity possible; or

(2) Such land is correctly identified
as farmed wetland or farmed-wetland
pasture.

§12.33 Use of wetland and converted
wetland.

(a) The provisions of §12.32(b)(2) are
intended to protect remaining func-
tions and values of the wetlands de-
scribed therein. Persons may continue
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